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2. If one of the States violates a treaty of the United States, the latter is 
responsible for the act of the former. 

3. Being thus responsible, it must have a power commensurate. If no effi- 
cient control exists over State legislative action affecting a foreign Power and 
its treaty rights, then such control must be provided, not a theoretical control 
merely, but one prompt and drastic. 

It has been reported from time to time that negotiations are under way with 
Japan to frame a new treaty, that an agreement has been reached, but that 
the "advice and consent" of the Senate are to be taken before the terms of 
the treaty are made known. It is well that the Senate's part in treaty-making 
is again recognized. It is well that our relations with Japan, so needlessly dis- 
turbed by the unfriendly acts of California, are to be settled by joint harmonious 
action. It is all the more necessary that Californian anti-Japanese legislation 
must be inoperative until a new basis of intercourse is reached. 

Theodore S. Woolsey. 

RECOGNITION OF NEW GOVERNMENTS 

Perhaps the most important question of foreign policy confronting the in- 
coming administration will be that of entering upon trade (and possibly diplo- 
matic) relations with Soviet Russia. The Bolshevik Government at Moscow 
has now maintained an uninterrupted existence of over three years and estab- 
lished a firm and stable rule throughout the greater part of the former Russian 
Empire. It has apparently succeeded in strongly entrenching itself in power; 
and this in the face of a series of revolutions within, aided and abetted by attacks 
and intrigues from without. 

It is not the purpose of this editorial to discuss the wisdom of a policy of 
recognition so much as to call attention to a few of the many precedents tending 
to justify such action in our own history. 

On August 16, 1792, the American Minister to France, Gouverneur Morris, 
notified our government that another "bloody" revolution had taken place in 
Paris, resulting in the deposition of the French King, and asked for instructions 
as to the course he should pursue. Secretary of State Jefferson replied on 
November 7th as follows : 

It accords with our principles to acknowledge any government to be rightful which is 
formed by the will of the nation, substantially declared. The late government was of this 
kind, and was accordingly acknowledged by all the branches of ours; so any alteration of it 
which shall be made by the will of the nation, substantially declared, will doubtless be 
acknowledged in like manner. With such a government every kind of business may be done. 
But there are some matters which I conceive might be transacted with a government de facto, 
such, for instance, as the reforming the unfriendly restrictions on our commerce and navi- 
gation, such as you will readily distinguish as they occur. 

In a later instruction to Mr. Morris, dated March 12, 1793, which ' ' has often 

been cited as a fundamental authority, ' ' 1 Jefferson said : 

We surely cannot deny to any nation that right whereon our own government is founded 
— that everyone may govern itself according to whatever form it pleases, and change these 

1 See Moore's Digest, I, pp. 120 ff., the source of the citations contained in this editorial. 
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forms at its own will; and that it may transact its business with foreign nations through 
whatever organ it thinks proper, whether king, convention, assembly, committee, president, 
or anything else it may choose. The will of the nation is the only thing essential to be 
regarded.2 

Mr. Rush, American Minister to France, hastened to recognize the provi- 
sional government of the French Republic on February 28, 1848, by his "per- 
sonal presence" at the Hotel de Ville on the third day after that government 
had been proclaimed. Secretary of State Buchanan highly approved of this 
perhaps somewhat precipitate action. He wrote : 

In its intercourse with foreign nations the Government of the United States has, from 
its origin, always recognized de facto governments. We recognize the right of all nations 
to create and re-form their political institutions according to their own will and pleasure. 
We do not go behind the existing government to involve ourselves in the question of 
legitimacy. It is sufficient for us to know that a government exists capable of maintaining 
itself; and then its recognition on our part inevitably follows. This principle of action, 
resulting from our sacred regard for the independence of nations has occasioned some 
strange anomalies in our history. The Pope, the Emperor of Russia, and President Jackson 
were the only authorities on earth which ever recognized Dom Miguel as King of Portugal. 

Whilst this is our settled policy, it does not follow that we can ever be indifferent 
spectators to the progress of liberty throughout the world, and especially in France. We 
can never forget the obligations which we owe to that generous nation for their aid at the 
darkest period of our Revolutionary War in achieving our own independence. 

And in a special message to Congress, President Polk spoke in similar com- 
mendatory terms of the conduct of Mr. Rush who, he said had 

judged lightly of the feelings and sentiments of his government and of his countrymen, 
when, in advance of the diplomatic representatives of other countries, he was the first to 
recognize, so far as it was in his power, the free government established by the French 
people. 

The policy of the United States has ever been that of non-intervention in the domestic 
affairs of other countries, leaving to each to establish the form of government of its own 
choice. While this wise policy will be maintained toward France, now suddenly transformed 
from a monarchy into a republic, all our sympathies are naturally enlisted on the side of a 
great people, who, imitating our example, have resolved to be free. 

However, it may be noted that in 1851, Mr. Rives, at that time American 
Minister to France, felt that it did not become the representative of a "free 
constitutional republic" to sanction the successful coup d'etat of Louis Napoleon 
by his presence at official receptions until after the French elections. 

The United States did not even hesitate to accord an early recognition to the 
Second Empire under Napoleon III. In a communication to Mr. Rives, dated 
January 12, 1852, Secretary Webster declared : 

From President Washington's time down to the present day it has been a principle, 
always acknowledged by the United States, that every nation possesses a right to govern 
itself according to its own will, to change institutions at discretion, and to transact its 
business through whatever agents it may think proper to employ. This cardinal point in 

2 Secretary Fish thus explains "the will of the nation" in a communication, dated Decem- 
ber 16, 1870, to Mr. Sickles, our Minister to Spain: "We have always accepted the general 
acquiescence of the people in a political change as a conclusive evidence of the will of the 
nation." 
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our policy lias been strongly illustrated by recognizing the many forms of political power 
which have been successively adopted by France in the series of revolutions with which 
that country has been visited. Throughout all these changes the government of the United 
States has conducted itself in strict conformity to the original principles adopted by 
Washington, and made known to our diplomatic agents abroad, and to the nations of the 
world, by Mr. Jefferson's letter to Gouverneur Morris, of the 12th March, 1793; and if the 
French people have now substantially made another change, we have no choice but to 
acknowledge that also; and as the diplomatic representative of your country in France, you 
will act as your predecessors have acted, and conform to what appears to be settled national 
authority. And while we deeply regret the overthrow of popular institutions, yet our 
ancient ally has still our good wishes for her prosperity and happiness, and we are bound 
to leave to her the choice of means for the promotion of those ends. 

In 1870, Mr. "Washburn was instructed to recognize the Third French Re- 
public "if provisional government has actual central control and possession of 
power, and is acknowledged by French people, so as to be, in point of fact, 
de facto government." 

But why multiply precedents? We cannot, however, resist the temptation 
of citing one more example of what is believed to have been the uniform and 
consistent policy of our government prior to the "Wilson administration. In a 
special message to Congress of May 15, 1856, President Pierce said : 

It is the established policy of the United States to recognize all governments without 
question of their source, or organization, or of the means by which the governing persons 
attain their power, provided there be a government de facto accepted by the people of the 
country, and with reserve only of time as to the recognition of revolutionary governments 
arising out of the subdivision of parent states with which we are in relations of amity. We 
do not go behind the fact of a foreign government's exercising actual power to investigate 
questions of legitimacy; we do not inquire into the causes which led to a change of govern- 
ment. To us it is indifferent whether a successful revolution has been aided by foreign 
intervention or not; whether insurrection has overthrown existing governments and another 
has been established in its place, according to preexisting forms, or in a manner adopted for 
the occasion by those whom we may find in the actual possession of power. All these 
matters we leave to the people and public authorities of the particular country to determine; 
and their determination, whether it be by positive action or by ascertained acquiescence, is 
to us a sufficient warranty of the legitimacy of the new government. 

It may be added that the recognition of new governments is of two sorts, 
de facto and de jure. It would seem that the Soviet Government of Russia ful- 
fills all the requirements of de jure, or diplomatic recognition ; but the question 
of recognition is essentially a matter of policy, and if there are any sound reasons 
why de jure recognition should be withheld, it is open to us to confine ourselves 
for the time being to de facto recognition. 

Owing to the conditions which prevail in Russia, such de facto or virtual 
recognition for purposes of commerce 3 should undoubtedly be inaugurated by 
a trade agreement somewhat on the lines laid down in the proposed trade agree- 
ment between Britain and Russia. 

According to press reports, this proposed agreement, which consists of ten 
articles, provides not merely for the reciprocal appointment of one or more 

3 This has sometimes been called "recognition of the commercial flag." See article in 
this Journal for October, 1920, p. 515. 
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official agents to reside and perform their functions in the territories of the 
other, but also provides that such agents shall have the rights accorded to 
diplomatic and consular representatives in respect to the vise of passports, etc., 
and the liberty of communicating by code and cipher. Provision is also made 
that the official agents shall be at liberty to receive and dispatch couriers with 
sealed bags which shall be exempt from examination. 

Both parties also agree generally to remove forthwith all obstacles to legiti- 
mate trade (other than in arms and ammunition) between Russia and the United 
Kingdom ; and they agree specifically that ' ' British and Russian merchant ships, 
their masters, crews, and cargoes shall in ports of Russia and of the United 
Kingdom, respectively receive in all respects the treatment, privileges, facilities, 
and immunities and protection which are usually accorded by the established 
practice of commercial nations." 

Amos S. Hershey. 



NEW CONSULAR CONVENTIONS 

One of the problems soon to confront the United States is the conclusion of 
consular conventions with states such as Czecho-Slovakia, Poland, Hungary, 
and the Serb-Croat-Slovene State, as well as with some of their older neighbors. 
No treaty to which the United States is now, or has been, a party, serves as a 
model for agreements to be negotiated. This is due to various causes among 
which may be noted loose drafting, the absence of uniform or comprehensive 
plans, and the traditional diplomatic tendency to weaken the significance of 
concessions by phrases saving the face of the grantor. The terms of American 
consular conventions have been productive of much litigation, arising from 
sincere divergence of opinion as to the correct interpretation of particular 
provisions; and the utterances of judges have emphasized the reasonableness 
of the conflict. This circumstance reveals the importance of applying fresh 
methods in the negotiation of new conventions. It emphasizes the necessity 
not only of a clear perception of precise points at issue, as well as of bases of 
agreement, but also of the use of expressions and phrases indicating with exact- 
ness the designs of the contracting parties. Thus, if there is accord that a 
consul be given a particular right, what is yielded should be definitely and 
clearly described. To avoid future controversy, and to enlighten the courts 
if their aid is invoked, the nature and, if possible, the scope of what is granted 
should be laid bare by provisions leaving no room for conflicting interpretations. 

At the moment, it may be well to examine the character of some privileges 
which certain foreign states may endeavor to incorporate in new conventions 
with the United States. To states of continental Europe whose nationals emi- 
grate in large numbers to the United States, there still remains great concern 
that the individual who is permitted to enter and dwell within our land be 
safeguarded in his economic rights as he begins and continues his struggle for 
bread. To protect obscure and ignorant and helpless people from those (often- 
times their own countrymen) who would prey upon them is still a matter of 
primary concern. To that end it is sought to accord aid and protection through 



